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President’s Message
I attended my son Joseph’s graduation at
Texas Tech University
recently, and marveled
at the scores of education professionals who
helped him achieve the
goal of a bachelor’s
degree. I am in awe of the hard work so
many of our members put in each day to
help tens of thousands of Josephs achieve
their goals. Likewise, I so appreciate all the
hard work our Education Law Association
members put into making ELA the outstanding organization it is today.
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As a perfect example of that commitment and hard work, ELA’s Development
Committee Planned Giving is pleased to
announce the creation of the Legacy Fund,
which will give ELA members a meaningful
opportunity to give back to the Association
that has meant so much to all of us.
Our Board of Directors works hard to
use your annual dues wisely and to keep
those dues as reasonable as possible. The
Legacy Fund gives the Board an additional
source of funds to use for special opportunities to enhance our membership experience.
ELA provides its members with value
in a variety of ways. We have first-rate publications that are written by our members
and provide an excellent resource for teaching and research. We also have an outstanding annual conference which is a showcase
for continuing education and offers numerous professional network opportunities. We
provide webinars and regional seminars on
hot topics of interest in school law. Best of
all, ELA offers a solid platform for collegial
collaboration and the opportunity to share
best practices, research, and scholarship.
The Legacy Fund was created as an
opportunity for members to give back to
ELA in a special way. Members of your
Board, past Presidents, past Board Members, and others have made inaugural leadership contributions to the Legacy Fund.
In its inaugural offering late last fall, we
received donations and/or commitments in
excess of $15,000 from past presidents and
current Board members, so we are well on
our way to our $50,000 goal.
ELA is a 501(c)3 organization. This
means that donations to the ELA Legacy
Fund are tax-deductible to the extent permitted by law. Participation in the Legacy
Fund requires a donation of at least $1,000

to ELA. This donation can be made in one
or more installments; a donation schedule
that fits your budget and individual circumstances can be arranged. Your Board and
staff are happy to be flexible to promote
participation in this initiative.
Legacy Fund donors will be recognized
on the ELA website and will receive an exclusive Legacy Fund pin, specially designed
to recognize Legacy Fund donors, which
will be presented to our inaugural donors for
the first time at our 2017 annual convention
in San Diego, California.
ELA means so much to all of us. Think
about how ELA has enhanced your professional life or helped your career. Once
you have done that, I am certain that you
will want to join me in participating in the
Legacy Fund.
To donate to the Legacy Fund, please
contact the ELA office at 2121 Euclid Avenue, LL 212 (LB 46 after July), Cleveland,
OH 44115-2214, phone (216) 523-7377; or
contact me at lscott@belaw.com or (817)
339-2464, Jon Anderson at jeanders@
gklaw.com or (608) 258-2901, Lois Berlin
at loisberlin@gmail.com, Steve Permuth
at (813) 977-4993, or Cate Smith at cate.
smith@educationlaw.org. To find out about
other ways to support ELA, check out our
website at www.educationlaw.org.
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President
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From the Executive Director
WE’RE MOVIN’…
MOVIN’ ON UP
This month we
will be moving our
offices from the law library into the attached
main law building.
We are excited for the
move to be nearer our legal colleagues,
both physically and collaboratively. After
extending our relationship with Cleveland
State University last year, we will now be
working more closely on select projects to
our mutual benefit.
The new offices are well segmented,
so we may better organize all our ELA
products while having a separate room
for everything related to events. This will
give us improved focus on our projects and
publications, while providing space for us
to better work with our volunteers.
MOVIN’…AND SHAKIN’
The meeting of the ELA Board of
Directors at the end of May was full of
energy and focus. They methodically discussed the greatest needs of ELA from the
perspective of both the organization and of
you, the members. They helped clear some
of the figurative clutter getting in the way
of vibrantly showcasing our most prized
services and products. The physical move,
though only the smallest of distances, gives
us the opportunity to similarly clean house.
I have moved my home twice in the last
year (long story). The purging of unnecessary items feels really good, and allows
me to showcase those things I treasure the
most. Don’t you feel better after cleaning a
closet? There is great satisfaction in packing
away things you no longer need, while also
finding forgotten treasures along the way.
A fire alarm triggered in our building
the other day. It was late in the afternoon and
Pat had already left the office. What did I
do, rather than grab my purse and head for
the door, after looking out the window to see
if any students were running outside, and
over to the police station next door to gauge
any emergency activity? Given that the office is currently in a state of disarray due
to the move, I packed what I could carry:
one computer bag with my laptop, cords,
and flash drives; another computer bag
with Pat’s laptop, cords, and flash drives; a
backpack with a backup drive and a few files

with current projects and important papers.
Mind you, this only took a few minutes, but
just as this pack mule was heading for the
door, the alarm stopped raging. I can easily
picture President Scott rolling her eyes as
she reads this, thinking that, if this were a
real emergency, just how dumb that was...
and my sarcastic response of ‘See how much
I love this organization?’!
It was a good reminder to me, as we
pack the office for the move, to do so in a
very orderly fashion, and to likewise unpack
in a methodical way, so that we may focus
on those tasks and projects that will move
ELA in direction established by the officers
and directors, and avoid that figurative and
literal clutter.
In the coming weeks we will shake
things up, but the meeting notes will become
minutes and action plans, the boxes and files
and cabinets will be packed, unpacked, and
reorganized, and we will be ...
MOVIN’…FULL STEAM AHEAD
My notes from the mid-year meeting
of the ELA Board of Directors are long, but
the tasks contained therein are not simple
items to be checked off a list; rather, they
are well-defined projects designed to allow
a greater understanding of office operations
so that staff and volunteers are better able to
assist in the future. These projects include
the creation of real procedure manuals for
seminars and the annual conference, and a
better organization of computer and paper
files. July is normally a quiet month for the
ELA office, but not this year. We have much
to accomplish, and we are jumping in with
both feet!
MOVIN’…AND GROOVIN’
This November our annual conference
is in the smoothly grooving city of San Diego. Read about all the amazing features and
sessions in our July conference brochure.
And, next year we return to the birthplace of Rock ’n Roll! After a successful
Cleveland conference in 2015, we can
hardly wait to share our home city with
you again. Cleveland continues to rebuild
and revitalize, and we have plans to once
again hold a half-day of programming and
fun reception at Cleveland-Marshall College of Law.
Cate K. Smith, J.D., M.P.A.
Executive Director
ELA Notes

ELA Profile:
Bonnie M. Hoffman

Welcome to New and Rejoining Members
Bertrand, Thomas - Rochester, IL
Boddie, Jasmine - Paterson, NJ
Bruhn, Justin - Mechanicsburg, PA
Burm, Stacy - Hingham, MA
Cornell, Michelle - Normal, IL
Davis-Augspurger, Tara - Normal, IL
Deal, Jacquallynn - Salisbury, MD (R)
DeBenedetto, Jacueline - Matawan, NJ
Diamond, Michael - North Olmsted,
OH (R)
Durrance, Jacob - Palmetto, FL
Gallegos, Elena - Albuquerque, NM (R)
Garner, Mesha - Normal, IL
Gill, Samantha - Joliet, IL
Gorham, Maegan - Bettendorf, AL
Gresham, Mitchell - La Mesa, CA
Herman, David Hester, Jacqueline - Chicago, IL
Holbrook, Mark - Falls Church, VA

Hottinger, John - Allendale, NJ
Lackland, Jonathan - Springfield, IL
Lopez, Rodrigo - Normal, IL
Mautino, Heather - Springfield, IL
Miller, Vanessa - State College, PA
Nergard, Melissa - Normal, IL
Ogbuji, Eddy - Bloomington, IL
Patrick, Kevin - Muncie, IN
Pullen, Olanna - Normal, IL
Robertson, Tiffani - Country Club 		
Hills, IL
Saatkamp, Adam - Washington, IL
Scanlan, Dana - Falls Church, VA
Smith, DuJuan - Chicago, IL
Thompson, Whitney - Springfield, IL
Watson, Elizabeth - Arlington Hts., IL
Weddington, Brenda - Chicago, IL
Zahra, Khan - Southwest Ranches, FL
Zures, Allison - Chicago, IL

ELA Profile: Ralph D. Mawdsley
Distinguished ELA
past president, award
recipient and author
Ralph D. Mawdsley
has announced his
retirement as Professor of Counseling,
Administration, Supervision & Adult
Learning in the College of Education at
Cleveland State University in Cleveland,
Ohio. He had been a faculty member there
since 1991, teaching courses in school law,
sports law, and special education law.
Dr. Mawdsley was the first recipient
of CSU’s Roslyn Z. Wolf Chair in Urban
Educational Leadership in 2008. He has
received two Fulbright awards, one for six
months in 2005 at the University of Pretoria,
South Africa, and a second for three months
in 2009 to Brisbane University, Australia. In
2010, he was awarded an honorary doctorate
by the University of Pretoria and, in 2014,
was named a Professor Extraordinary by
the law faculty of the University of the Free
State, South Africa.
Additionally, he has received Cleveland State University’s highest awards for
teaching, the Distinguished Faculty Teach-

ing Award and the Dr. Jennie S. Hwang
Award for Faculty Excellence.
A dedicated and inspirational member
of ELA and its predecessor, NOLPE, since
1974, Ralph has published over 600 articles,
books and book chapters. In 2001, he served
as President of the Education Law Association and, in 2004, was awarded ELA’s
Marion McGhehey Award for Outstanding
Service in the Field of Education Law. He
has been a regular speaker at education law
conferences in the United States, South
Africa, Australia, and various venues in
Europe, and is a member of publication
boards for a number of the leading education law journals throughout the world.
Since 1996, he has also served ELA as a
co-editor of the Education Law Into Practice articles (appearing in West’s Education
Law Reporter—where he has been on the
editorial advisory board since 1981—and
republished in the ELA Notes quarterly).
Dr. Mawdsley holds a J.D. degree from
the University of Illinois and a Ph.D. from
the University of Minnesota. In addition to
his career at Cleveland State University, he
was Professor of Law and Religion, Administrative Counsel, Dean of Oxford Study; a
vice president at Liberty University; a vis-
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Bonnie M. Hoffman is a
shareholder at Hangley
Aronchick Segal Pudlin
& Schiller and serves
as the firm’s Education
Law Group’s Practice
Chair. An increasing
part of Bonnie’s litigation and legal practice involves education
law, predominantly, though not exclusively,
in the K-12 space. She has represented
school districts, charter schools and private
schools, as well as parents and students, in
education-related matters. Some of Bonnie’s
representative matters include defending
a school district in a class action lawsuit
regarding its special education ESY services,
representing a school district in connection
with a charter school’s attempt to appeal
the district’s denial of its charter school
application and defending a private preschool against charges of unlawful discrimination brought by both the State of
New Jersey and the United States, stemming
from a complaint by parents that the school
discriminated against a student based on the
student’s disability when the school disenrolled the student.
Bonnie is a member of the Pennsylvania
Bar Association’s Education Law Section
and was named a 2016 Lawyer on the Fast
Track, an award that honors the best attorneys under 40 years old in Pennsylvania.
Since joining the Education Law
Association in 2014, Bonnie has served as
a reporter on K-12 cases coming out of the
Third Circuit and contributed to the ELA’s
monthly publication, School Law Reporter.
According to Bonnie, “Being a member of
the Education Law Association and contributing to its premier source of information on
education law, the School Law Reporter, has
been an invaluable asset to my practice and
allowed me to keep on top of cutting-edge
educational issues and currently changing
educational policy.”
Outside of work, Bonnie is on the
board of Girls on the Run Philadelphia,
a physical activity-based, positive youth
development program for girls in third to
eighth grade. GOTR Philly, which teaches
life skills through dynamic interactive lessons and running games, is currently available at 28 sites with 31 teams across Philadelphia, and has served over 900 young girls.
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iting or adjunct professor at the University
of Minnesota, Boston College, and Regent
University School of Law; a teacher and
superintendent at a religious school in Minnesota, a public school science teacher and
assistant state’s attorney in Illinois.
He plans to continue a limited writing
schedule in retirement, including co-writing
a chapter in the upcoming seventh edition
of the textbook he originated in 1983, Legal
Problems of Religious and Private Schools.
This text—one of the top sellers in ELA’s
bookstore—has been expanded in scope
to include multiple authors and additional
chapters. Renamed Legal Issues of Faithbased and Other Nonpublic Schools, it is
expected to be published in July 2018.

Russo Appointed to Law School
Charles J. Russo, the
Joseph Panzer Chair
in Education at the
University of Dayton
School of Education
and Health Services,
has accepted a jointappointment to the
university’s School
of Law.
Russo has edited, authored or coauthored 60 books and speaks extensively
about education law around the world.
“Charlie is a rock star in the field of education law,” says Dean Andrew Strauss. “We
are extraordinarily lucky to have him join
the School of Law.”
He will teach a course on Law and
Religion this fall, as well as courses on
Education Law, Sports Law and Special
Education Law in future semesters.
Charlie has long been active with
ELA, joining NOLPE (our predecessor
organization) in 1984. He served as President in 1999.
He is a leading ELA author, having
edited the annual Yearbook of Education
Law since 1995 and contributing innumerable chapters to books, as well as ELIP
articles published in ELA Notes. Currently,
he has chapters in the sixth edition of The
Principal’s Legal Handbook and the new
A Guide to Special Education Law. He is
already working as lead editor, with Steve
Permuth as co-editor, for next summer’s
seventh edition of Legal Issues of Faithbased and Other Nonpublic Schools.
4

New Edition of The Principal’s Legal Handbook Available in July,
A Guide to Special Education Law in August
Two new publications in ELA’s K-12 series are making their debut this
summer. Now available is the sixth edition of ELA’s top-selling book, The
Principal’s Legal Handbook, last published in 2013. Weighing in at nearly
850 pages, the new text features four distinct sections that will be offered
individually in electronic format. Each chapter ends with a case listing and
extensive list of key words, facilitating use by the reader. It’s an ideal choice
for school administrators to improve their legal literacy, as well as for professors as a comprehensive instruction guide. See detailed information on
page 20 of this issue.
In August, A Guide to Special Education Law will be ready for shipment. Built around the core of the Special Education and the Law section of
The Principal’s Legal Handbook, it has been expanded with new material
and includes an appendix with fifteen edited Supreme Court decisions most
critical to special education law (including the recent Fry and Endrew decisions). Learn more on page 19 of this issue.

ELA Member and Staff News
Long-time ELA members Kevin
Brady and Jackie Stefkovich will be teaching a course in July titled Ethical and Legal
Issues in Education Leadership at T he
Summer Principals Academy (SPA) at
Teachers College, Columbia University,
located in New York City. SPA is a graduate
educational leadership preparation program
promoting equity and excellence in education and overcoming the gap in educational
access and achievement between the most
and least advantaged groups in the country.
The summer schedule of the SPA cohort
model supports the reality of aspiring school
leaders who are currently working as teachers, team leaders, department chairs, or
supervisors across the country and do not
wish to leave their schools during the school
year to attend a full-time, graduate program.
Jackie Stefkovich retired as a professor
in the Education Policy Studies Department
at Pennsylvania State University in 2016.
Since then, she taught for three months
in Sydney and Melbourne Australia as a
Distinguished Visiting Professor at Australian Catholic University and completed a
five-month Fulbright fellowship in Zagreb,
Croatia.
Kevin Brady is Associate Professor
of Educational Leadership; Program Director, University Council of Educational
Administration (UCEA) Center for the
Study of Leadership and the Law; and Faculty Affiliate, Center for Social Research
(CSR), at the University of Arkansas,
Fayetteville.

Serving Those Who Serve
Susan Bon, Professor of Educational
Leadership & Policies at the University of
South Carolina, will be a faculty member
of the U.S. Army Cadet Command Cadre &
Faculty Development this summer, teaching
instructional strategies to military officers,
who will then be teaching in ROTC programs at colleges and universities across the
U.S. The program is a joint effort between
the University of Louisville and Fort Knox
and funded by the Department of Defense.

ELA Offices Move in July
After four years located in a suite of
offices in the Law Library building at Cleveland State University’s Cleveland-Marshall
College of Law, the headquarters staff will
be moving July 19-21 to the Law Building
next door. They are trading spaces with the
Legal Writing Department of the law school.
Executive Director Cate Smith notes
that this is the third Ohio location for ELA,
as the headquarters previously was located
at the University of Dayton. ELA’s new
suite number is LB46 (from LL212), with
no other changes in contact information.
Also at the law school, Lee Fisher,
former Lieutenant Governor and Attorney
General of Ohio, was named Dean of Cleveland-Marshall in May 2017, after serving as
Interim Dean for about a year. Under Dean
Fisher’s leadership, the law school and ELA
are discussing potential joint ventures.
ELA Notes

The Flag, the Court, and Religious Freedom*
By Steve Permuth, Dustin Robinson, and Susan Silver**
Of the moral and legal responsibilities
all schools must provide to our children
is a critical context of peace and safety.
This is necessary to provide an environment within which teaching and learning
become central. While understood in the
abstract, this concept is confronted in the
practical world when the laws, beliefs and
values of schools and other governmental
agencies run directly into other laws viewed
by individuals and other organizations of
violating the fundamental rights provided
to them under the Constitution and the Bill
of Rights, let alone state statutes and laws
pertaining to the civil rights of individuals.
In the context of religion in our society
today, we are currently viewing certified
state individuals declining to provide marriage certificates to members of the LGBT
community as their “religious freedom,”
contrary to law. We envision the doctrine
of religious freedom as a “defense” for not
serving members of the LGBT community food in restaurants, reminiscent of the
historic denial of the same groups to serve
racial minorities.
When the realities come to religion in
public schools, it can be argued that issues
of freedom of religion in schools—under
the First Amendment’s Establishment
Clause and Free Exercise Clause, “Congress shall make no law restricting an establishment of religion, or prohibiting the free
exercise thereof”—continue to be the largest number of school-related cases going to
the United States Supreme Court. In these
cases, it is not unusual for an individual to
defend his/her rights under one or more of
the clauses (e.g., freedom of religion, equal
protection) as an attempt to counter, amend,
or overturn the law because of reasons felt
for that individual and/or their children in
the public schools.
This essay focuses on a dramatic period
of American history at the start of World
War II, a war-directed economy with issues
of nationality and symbolism resplendent
through the country. Central to both cases
to be emphasized are members of the Jehovah’s Witnesses. In the America of the
time were two state statutes, one in Pennsylvania, one in West Virginia, mandating a
salute to the American flag and the Pledge
of Allegiance. One mandate was approved
by the Supreme Court and the other, three

years later, denied by the Court in one of
the shortest turnarounds as binding federal
law—but not necessarily with the same
arguments.
In the early 1940s, the United States
Supreme Court ruled on two separate cases
regarding the basic principle of whether a
state had a right to require public school
students to salute and pledge allegiance to
the flag. Justice Frankfurter, author of the
8-1 majority decision in the earlier case,
Minersville School Dist. v. Gobitis, 310 U.S.
586 (1940), reminds us in his introductory
statement:
A grave responsibility confronts
this Court whenever in course
of litigation it must reconcile the
conflicting claims of liberty and
authority. But when the liberty
invoked is liberty of conscience,
and the authority is authority to
safeguard the nation’s fellowship,
judicial conscience is put to its
severest test. Of such a nature is
the present controversy.
This affirmed that the states could
mandate the pledge and the salute. The
majority opinion argued for the cause of
“national unity” and that “Conscientious
scruples have not, in the long struggle for
religious toleration, relieved the individual
from obedience to a general law not aimed at
the promotion or restriction of religious beliefs”. Justice Frankfurter was joined in the
opinion by several other Justices, including
Black, Douglas and Murphy, essentially ruling that since there was no violation of the
religious rights of students under the First
Amendment (freedom of religion), the public school students should be appropriately
educated regarding the important symbols
of the country to develop patriotism, loyalty,
and an attachment to this country. Justice
Stone, the sole dissenter in this case, noted
that “the guarantees of civil liberty are but
guarantees of the human mind and spirit and
of reasonable freedom to express them…
The very essence of liberty which they guarantee is the freedom of the individual from
compulsion as to what he shall think and
what he can say.” Of cases concerned with
intolerance and punishment of a religious
minority, this case perhaps stands out as an
example of judicial oversight gone wrong.

Third Quarter | July 2017 | Volume 52 | Number 3

First Amendment
Perspectives
Three years later, the United States
Supreme Court was asked to rule on the
same basic principle regarding the ability
of a state to mandate a salute and pledge
of allegiance to the flag. In this case, West
Virginia State Bd. of Educ. v. Barnette, 319
U.S. 624 (1943), Justice Jackson delivered
the opinion of the Court, in a 6-3 decision,
to deny the state’s ability to mandate the flag
salute and pledge. In so doing so, the Court
overruled the decision of Gobitis, refuting
the arguments of national unity superseding
individual rights under the First Amendment
(freedom of speech) and questioning the
ideas of mandating symbols at the cost of
freedom of speech and expression.
The majority opinion sought to liberate
students seeking refuge from the harsh disciplinary actions that the West Virginia State
Board of Education was imposing upon
individuals who, for claims of religious
observance, elected not to participate in a
compulsory flag salute. In his articulation
of the majority opinion, Justice Jackson
highlights four concerns brought forth in
Minersville v. Gobitis, and provides justification for the affirmative ruling in favor of
the appellees.
The first of the concerns is whether
or not “a government of necessity be too
strong for the liberties of its people, or too
weak to maintain its own existence.” This
concern begs the question of whether or not
permitting students to reject participation in
saluting the flag and reciting the pledge will
significantly weaken the government. The
Barnette Court reasoned the forced compliance will surely have a negative outcome.
In continuation, a second thread of concern noted in Gobitis was that functions of
educational officers in the states, counties,
and school districts were such that to interfere with their authority “would in effect
make us the school board for the country.”
Although local and state school boards are
charged with making decisions that promote
5

the most desirable educational experience
for all students, the Court argued that such
boards may not feel as compelled to enforce
the Constitution. The Constitution does not
discriminate against the individual(s) with
whom it stands to protect.
In addition to the aforementioned power struggle between school boards and the
Court, a third concern, argued in the Gobitis
opinion, was that the issue of flag salute is
situated in an area “where courts possess no
marked and certainly no controlling competence.” The Court that ruled on Gobitis
supported a legislative governance over flag
salute and opposed the Court’s involvement.
The Barnette Court, however, held that
“One’s right to life, liberty, and property, to
free speech, a free press, freedom of worship
and assembly, and other fundamental rights
may not be submitted to vote; they depend
on the outcome of no elections.” In essence,
the Barnette Court argued in support of the
Court’s involvement in such cases due to the
constitutional violations now before them.
The fourth, and final, concern highlighted that “National unity is the basis of
national security” and acts in favor of promoting “national unity” are constitutional.
In the ruling of Gobitis, the Court viewed
students opting to not salute the flag and
recite the pledge as lacking patriotism.
Amidst the fury of World War II, national security had become a sincere topic of interest
amongst the American people. Patriotism
was a cornerstone of American values, and
the push for national unity had a significant
influence on the deliberation of the Hughes
Court in the Gobitis case. In addressing this
concern, Justice Jackson dismissed the idea
that refraining from engaging in the Pledge
of Allegiance will promote anti-patriotism
among the youth of America.
While litigation was brought against
the West Virginia State Board of Education
regarding the infringement upon students’
First and Fourteenth Amendment rights,
Justice Jackson argued, “It is important to
note that while it is the Fourteenth Amendment which bears directly upon the State,
it is the more specific limiting principles
of the First Amendment that finally govern
this case.”
The concerns made evident by
the Gobitis Court were rivaled by the
jurisprudence of the Barnette Court. The
Barnette Court recognized the importance
of national unity, but argued, “To believe
that patriotism will not flourish if patriotic
ceremonies are voluntary and spontaneous
6

instead of a compulsory routine is to make
an unflattering estimate of the appeal of our
institutions to free minds.” An individual’s
right to differ cannot be subject to the administrative power of the state legislature.
Holding an opinion that differs from that of
the majority does not warrant the removal of
fundamental rights guaranteed by the First
Amendment. Legislative action that seeks
to silence minority opinions and diminish deeply held religious beliefs, such as
compulsory flag salute, is unconstitutional.
The cases of Minersville v. Gobitis and
West Virginia v. Barnette portray a tensionfilled battle in which Jehovah’s Witnesses
underwent persecution for strictly adhering
to deeply held religious beliefs. Coming
at a time of unrest, due to warfare abroad
and a desire for national unity, the Gobitis
decision found compulsory flag salute and
recitation of the Pledge of Allegiance to
be constitutional. Plagued with unforeseen consequences, affirming compulsory
flag salute brought violent attacks against
Jehovah’s Witnesses, as well vandalism
of their personal property. Before long,
the Court recognized the ill effect of their
decision and sought to rectify the implications of the Gobitis decision. Reversing the
Gobitis ruling in Barnette, the Court ruled
that compulsory flag salute and recitation
of the pledge was unconstitutional. The
transition between these two opinions is
marked as one of the quickest and most
radical shifts in Court history. The addition
of Justices Jackson and Rutledge, coupled
with the shifts of Justices Black, Douglas,
and Murphy, provided the necessary votes
to overturn the Gobitis decision.
Although the shift in the Court was
monumental and impressive on many fronts,
the bravery of the Jehovah’s Witnesses
involved was unrivaled. The devotion of
the Witnesses, to the extent that they faced
sheer hatred and scrutiny, demonstrated
their steadfast commitment to the Jehovah’s Witnesses doctrine. Even in the face
of adversity, students and families were
not willing to sacrifice their deeply held
religious beliefs. Their perseverance is a
true testament to the strength of their faith.
Willing to risk it all, Jehovah’s Witnesses
held firm in their beliefs.
While compulsory flag salute was
ruled on nearly seventy-four years ago, it
is but one example of individuals holding
firm to their religious ideologies. More
recently, a woman in Washington refused to
sell a homosexual couple flowers for their

upcoming wedding. The florist claimed that
providing flowers for the wedding would, in
effect, be a “denunciation of her faith.” Her
decision has led to litigation and the filing
of two separate cases, Ingersoll v. Arlene’s
Flowers and State of Washington v. Arlene’s
Flowers. The Ingersoll case is currently
awaiting the review of the Washington
State Supreme Court. The couple is being
represented by the American Civil Liberties
Union (ACLU). Unwilling to waver from
religious beliefs rooted in Christianity, the
florist faces losing her business. Just as
Barnette did for compulsory flag salute, this
case will inevitably set a precedent for cases
central to the tensions of religious groups
and LGBTQ rights.
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One of the more significant principles
integral to implementation of the Individuals
with Disabilities Education Act1 (IDEA) is
that all students with disabilities must be
educated in the least restrictive environment
(LRE).2 In this respect the IDEA requires
states to establish procedures assuring that
students with disabilities are educated, to the
maximum extent appropriate, with children
who do not have disabilities. The IDEA adds
that children can be placed in special classes,
separate facilities, or otherwise be removed
from the general education environment
only when the nature or severity of their
disabilities is such that instruction in general education classes cannot be achieved
satisfactorily, even with supplementary aids
and services.
Students with disabilities are also entitled to receive educational services that
extend beyond the confines of traditional
school year calendars when the combination
of regression during vacation periods and
recoupment time thwarts their meaningful
progress. The IDEA’s regulations specify
that extended school year (ESY) services are
required only if an IEP team is convinced
that the services are necessary to furnish
the child a FAPE.3 An ESY program is
mandatory only to prevent regression, not
to advance skills in individualized education programs (IEPs) that students have
not yet mastered.4 The IDEA’s regulations
also stipulate that when ESY programs are
written into students’ IEPs,5 they must be
provided at public expense.6
Since all school districts do not provide
summer programs for general education
students, it can be challenging for school
boards to provide ESY services in an environment that is not more restrictive than
the children’s school-year setting. In other
words, students who are mainstreamed for
a portion of the school day, or who are
typically educated in an inclusionary setting,
may not have the same exposure to and contact with peers who do not have disabilities
during summer programs.

This article examines the question
of whether the IDEA’s LRE requirement
applies to ESY programs. Following this
introduction, it briefly reviews the IDEA’s
requirements regarding LRE and ESY in
general. It then analyzes the sparse litigation that has occurred to date when LRE
has been an issue for children receiving
ESY services. The article concludes with
recommendations for school personnel in
designing ESY programs with consideration
for the LRE requirement.

Least Restrictive Environment

When addressing the provision of a
FAPE for a student with disabilities, an IEP
team must consider the IDEA’s LRE provisions in tandem with the services a student
requires. Often a balance must be struck.7
In two noteworthy decisions,8 federal courts
ordered school boards to place students
with disabilities in regular settings instead
of segregated special education classrooms.
In each of the cases, the courts agreed that
IEP teams9 must consider a variety of factors when determining the LRE for children
with disabilities. In Oberti v. Board of
Education of the Borough of Clementon
School District,10 the Third Circuit adopted
a two-part test, previously promulgated by
the Fifth Circuit,11 for determining whether
a school board has complied with the LRE
mandate. The first component of the test
asks whether the student in question can
be educated satisfactorily in a regular
classroom with the use of supplementary
aids and services. If not, and a placement
outside of a regular classroom is necessary,
the second part of the test asks whether the
child was mainstreamed to the maximum
extent appropriate.
In Sacramento City Unified School District Board of Education v. Rachel H.,12 The
Ninth Circuit stipulated that IEP teams must
consider four factors in making placements:
the educational benefits of placing children
with disabilities in regular classrooms, the
nonacademic benefits of such placements,
the effect that the presence of students with
disabilities would have on teachers and
other children in classes, and the costs of
inclusionary placements.
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These tests show that IEP teams must
make reasonable efforts to place students
with disabilities in inclusive settings by offering them the supplementary aids and services necessary for their success.13 In spite
of the emphasis on inclusion, however, not
all students with disabilities must be placed
in general education classes. Courts have
approved segregated settings over parental
objections14 in situations where IEP teams
could show that students with disabilities
could not function in regular classrooms
or would not receive educational benefit in
such settings, even with supplementary aids
and services.15 In one such case, the Ninth
Circuit affirmed that a special education
class with some mainstreaming was the LRE
for a student with multiple disabilities since
he was nonverbal, could only respond to
“yes-no” questions, and did not interact with
classmates.16 Courts have been reluctant to
order inclusionary placements for students
who exhibit inappropriate or disruptive behaviors.17 Thus, inclusionary placements are
the settings of choice, and IEP teams should
consider segregated settings only if fully
inclusive placements failed despite their
best efforts, or when there is overwhelming
evidence such placements are not workable.

Extended School Year Programs

ESY programs are needed when students regress and the time required for them
to recoup lost skills interferes with their
overall progress toward attaining their IEP
goals and objectives.18 It is well-settled that
policies or practices that serve to limit programs for students with disabilities to 180
days violate the IDEA.19 For example, the
Sixth Circuit held that a child with cerebral
palsy who had delayed cognitive and communication development was not entitled to
an ESY placement because his parents did
not demonstrate that such a program was
essential to avoid more than recoupable
regression.20 The court noted that although
the parents may have wished for a more
extensive placement for their son than the
IDEA required, he was not entitled to one
because the school district had offered an
appropriate IEP.
7

Students do not qualify for ESY placements unless the regression that they suffer
is greater than that which normally occurs
during school vacations. In an early case,
the Fifth Circuit affirmed that a child was
not entitled to an ESY program unless his
regression was severe or substantial.21 More
recently, federal trial courts in California22 and New Hampshire23 took the same
position in agreeing that students’ being
academically behind did not obligate their
school districts to provide them with ESY
placements. The Fourth Circuit articulated
that a student whose regression was caused
by extensive absences was not entitled to
an ESY.24

Interaction Between LRE and
ESY Programs
The litigation in which courts have
been asked to adjudicate the question of
whether the IDEA’s LRE mandate applies
to ESY programs is sparse. There are, however, some decisions that are instructive.
In an early dispute involving several
aspects of a school district’s duty to provide ESY programs, a federal trial court
in Maryland found that the district had not
considered the IDEA’s LRE requirements.
Reusch v. Fountain25 (Reusch) was a class
action lawsuit filed on behalf of several students with disabilities who alleged that the
school district violated the IDEA by failing
to provide them with ESY programs. The
court discovered that many students who
were educated with nondisabled students
during the school year received their ESY
program a segregated environment. The
court commented that the school district
must recognize LRE to be a component of
ESY programs. Even so, the court suggested
this does not mean that school boards must
be indifferent to legitimate practical considerations or create artificial LRE settings
during the summer months. Considering
the number of programs offered by the
district in the summer, the court felt that
there should be ample opportunities to
mainstream ESY students.
In T.M. ex rel. A.M. and R.M. v. Cornwall Central School District26 (T.M.) the
Second Circuit answered in the affirmative
the question of whether the LRE mandate
applied to ESY programs. The dispute involved the overall placement for a young
child with autism who had attended a general education preschool program where
he received related services. The child also
8

received the services of a special education
itinerant teacher and behavior analyst, both
at home and at school. When it was time for
him to transition to school-aged programming, an IEP team developed several IEPs
for him, but all were rejected by his parents.
The dispute was ultimately resolved by
a settlement agreement whereby the school
district reimbursed the parents for services
they had provided privately. The following
year, the school district proposed another
IEP calling for the child to attend a special
education class during the summer, followed by placement in a general education
kindergarten class with special education
and related services for the school year. The
parents rejected that IEP as well, and a hearing officer found in their favor. The hearing
officer ruled that the summer placement was
not in the least restrictive environment, and
the school year placement was not reasonably calculated to provide the child with
meaningful educational benefits.
On appeal, a state reviewing officer
overruled the hearing officer’s decision,
concluding that the proposed IEP offered
a FAPE. A federal trial court in New York
agreed, holding that the school district was
not required to place the child in a less
restrictive setting for the summer program,
and that the school-year placement offered
a FAPE.27 The court wrote that a school
district that does not operate a mainstream
educational program during the summer
months is not required to create one just to
satisfy the IDEA’s LRE requirement. As far
as the school year program was concerned,
the court found the record supported the
conclusion that it would provide a FAPE.
The Second Circuit vacated the lower
court’s decision, ruling that the school district was required to place the child in a less
restrictive setting for the summer program.
The court was convinced the evidence
showed that the child was able to achieve
a satisfactory education in a regular classroom, and that he could continue to succeed
in that environment with supplementary
aids and services. The court saw nothing in
the record to indicate that he would receive
greater educational benefit in a more restrictive setting. The school district’s proposal,
in the court’s opinion, violated the IDEA
by placing the child in a more restrictive
setting for his ESY program than his disability required.
The court reasoned that when, as here,
a student with disabilities requires an ESY
program to prevent educational regression,

the ESY program is part of his overall
placement and is subject to the same LRE
requirements. The court emphasized that
an ESY program is defined by the nature
of the child’s disabilities rather than by the
placements the school district chooses to offer. Therefore, the court explained, a school
district cannot avoid the LRE requirement
just by deciding not to operate certain types
of educational settings. Rather, it must offer a continuum of placement alternatives
to meet the needs of the students it serves.
The court made it clear that school
districts do not have to develop mainstream
settings that they do not currently operate
during the summer months,28 but instead
could look to other ways of serving students with disabilities in such a setting. As
examples, the court suggested that school
districts could place children in private
mainstream programs or ones operated by
another public agency. The court added that
school districts also did not need to provide
every conceivable environment that might
meet a particular child’s LRE needs. As
long as school districts offer a continuum
of placement alternatives and place students in their LRE within that continuum,
they will not be liable just because another
conceivable placement alternative might be
less restrictive.
In A.L. v. Jackson County School
Board29 (A.L.), an unpublished, but nevertheless instructive decision, the Eleventh
Circuit applied the Second Circuit’s T.M.
decision to determine that a school board
in Florida had offered an appropriate ESY
program. This dispute began when the
mother of a child with a traumatic brain
injury requested a due process hearing
claiming that the school district had failed
to include her in an IEP meeting, failed to
honor her request for an independent evaluation, and failed to provide her son with a
summer program in the LRE. The parent
alleged that the board violated the IDEA’s
LRE mandate by assigning the child to its
alternative school for the summer because
it did not offer a regular school environment. An administrative law judge denied
all of her claims, and a federal trial court in
Florida concurred.
On appeal, the Eleventh Circuit affirmed, stating that the IDEA does not require a school board to create a mainstream
summer program to serve the needs of one
student. The court noted that the Second
Circuit found that the LRE requirement
was not absolute. Referencing the Second
ELA Notes

Circuit’s opinion, the Eleventh Circuit contended that in proposing an ESY program, a
school board must offer a student the least
restrictive option from its continuum of
placements that is appropriate for the child’s
needs. The court observed that in this case,
the parent had not identified any concrete
reasons why the offered ESY program did
not comply with the IDEA.

Commentary

The litigation concerning whether
the IDEA’s LRE mandate applies to ESY
programs is sparse, but does provide some,
albeit limited, guidance. The courts that
have weighed in on the question agree that
school districts cannot disregard the LRE
requirement when fashioning summer programs for students with disabilities. The
courts also agree that school boards are not
required to create new mainstream programs
for this purpose. In other words, if a school
district does not currently offer summer
programs for its general education population, it does not have to create one just so it
can offer mainstreaming opportunities for
its special education population. These two
pronouncements may seem a bit at odds,
but, as with many aspects of the IDEA, a
balance must be struck.
The LRE mandate is a cornerstone of
the IDEA, so it only makes sense that it
will be applied across all aspects of special
education, including summer programs.
Given the importance of the LRE requirement, school districts must make good faith
efforts to provide summer programming in
the least restrictive setting possible. This
may require some creativity and thinking
outside the proverbial box.
Many school districts routinely provide
summer schools for their general education
population. The purpose of such programs
is to give students the opportunity to make
up credits, provide remedial opportunities
for struggling learners, or offer enrichment
experiences that are not part of the schoolyear curriculum. Although it might require
some additional staffing, integrating special
education programs into existing summer
schools does not present an insurmountable challenge. While courts may not order
school districts to go to the expense of creating new mainstream programs, it would
not be unreasonable for them to expect
school boards to appropriate some funds
to facilitate the inclusion of students with
disabilities into existing summer schools.

In its decision, the Second Circuit
mentioned a few possibilities such as enrolling ESY students into existing programs
offered by private entities or other public
agencies. School districts that do not offer
their own summer programming must look
into options such as these. They should
consider all alternatives, including private
school general education programs, summer
schools offered by neighboring districts, and
programs offered by other agencies such
as parks and recreation departments. Small
school districts should look into combining
resources to develop collaborative summer
programs.
Another option for school districts to
consider is to offer “reverse mainstreaming”
in their existing special education programs.
Public preschool special education programs in districts that do not have general
education preschools often use such a strategy whereby typically developing students
are integrated into special education classes
to provide students with disabilities the opportunity to interact with children who do
not have disabilities. This model could work
just as well in summer school programs.
The cost could be minimized by charging
a small tuition fee for students who do not
have IEPs or qualify for ESY programs.
Naturally, students whose IEPs call for ESY
programming cannot be charged tuition.
In developing ESY programs for students with disabilities, IEP teams must consider the LRE requirement. In this respect,
as they do when fashioning school-year programs, they must first consider the students’
needs and then place the student in the least
restrictive setting feasible. Courts may not
expect school districts to be able to offer the
same level of mainstreaming in the summer
as they do during the school year, but they
will expect good-faith efforts to provide
integrated programs. There may be cost
for doing this, but it is the right thing to do.
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Introduction

School boards have the authority
to call elections, sometimes jointly,1 to
acquire revenue for daily operations
through tax levies and bond issues designed
to provide them with financial resources
subject to state statutory limits.2 The difference between the two funding mechanisms
is that levies are requests via taxing district
residents,3 while bonds are essentially
loans, typically for school construction
projects,4 that must be repaid with interest.5
As such, regardless of whether they are
for taxes or bonds, elections are important
processes of which boards, treasurers, and
other district level officials, along with their
lawyers, should be aware.
Against this background, the remainder of this article is divided into three
parts. The first section briefly provides
background information on school board
finances, while the second highlights
salient features of tax and bond elections.
The third part offers recommendations
for educational leaders and their lawyers
as they plan to raise revenues, offering
suggestions on how they can manage successful election campaigns while procuring
needed resources for school operations.
The article rounds out with a brief conclusion.

Background

As creatures of the state designed to
implement jurisdictional constitutional
mandates on public education, it is long
established6 that boards have the statutory
power to call elections to request funding,7
whether through tax levies8 or bonds,9 to
support school operations. Moreover, state
laws typically regulate the amount boards
can levy,10 but also have the power to identify which properties are to be taxed and
which are exempt from taxation.11 Even
so, boards may exercise only those powers
conferred on them legislatively, whether
expressly or impliedly.12

The authority of local boards to establish and operate schools does not include
the implied power to levy taxes, which, with
the exception of Michigan,13 are ordinarily
based on the value of real property within
districts.14 Accordingly, boards have no
inherent power to tax.15 Rather, insofar as
taxation is a special power legislatures must
specifically confer on governmental agencies such as school boards, even when they
may levy taxes for specific purposes, they
lack constitutional rights to do so.16
In delegating their taxing powers, legislatures can limit the ability of school boards
to tax,17 or raise funds through bonds,18 as
long as taxing authorities include elected
officials, because legislatures and local
school boards are bound by state constitutional tax limits. Legislatures cannot delegate their power to levy taxes to appointed
bodies unless they set clear limits on the
extent of transferred powers.19 As long as
legislative delegations clearly identify the
purposes and maximum amounts or rates for
taxes, they are likely to be upheld.20 Under
these arrangements, courts are ordinarily
satisfied that legislatures have set taxes
and are merely granting discretion to local
administrators in their implementation.

The Election Process

The levy and bond election process
is subject to varying degrees of oversight
via state statutes and regulations, often
leading to judicial review.21 Accordingly, it
is essential for school boards, educational
leaders, and campaign committees, working
with their attorneys, to become aware of and
comply with state laws in order to avoid
controversies. Compliance with state laws
and regulations is important in light of the
growing phenomenon of anti-tax activists.
If anti-tax groups allege that boards violated
levy or bond laws, or evidence the appearance of having done so, it becomes a public
relations disaster that can impede chances
for issues being passed successfully.
It is well settled that insofar as governmental neutrality in elections is a “fundamental precept of this nation’s democratic
electoral process,”22 public funds cannot
be used to lobby to promote particular out-
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comes favored by the state. Using Ohio as
a representative example, state statutes prohibit school boards23 from spending public
money to support or oppose the passage of
levies or bond issues. As straightforward
as this concept appears to be, though, laws
may allow school boards to “use public
funds to publish and distribute newsletters,
or to use any other means, to communicate
information about the plans, policies, and
operations.”24 The key is the purpose of the
information communicated.
If boards transmit communications in
attempts to sway voter opinion to support
levies, then their actions are impermissible.25 Conversely, if the material provides
information or opinion26 about school programs and activities, it is legal. The nature of
a communication may be open to interpretation depending on one’s point of view, with
resulting citizen complaints against boards.
Examples that cause citizens concern, but
would not likely violation election laws, include informative and explanatory materials
that do not expressly encourage individuals
to vote for or against a proposition.
Again using Ohio as an example, a
pending statute would codify the authority of the Ohio Election Commission to
investigate complaints about bond and
levy campaigns.27 The likelihood of citizen complaints increases when there are
“vote-no” groups in communities. Anti-tax
groups make passing school levies significantly more challenging, and difficulties are
exacerbated if school districts violate rules
and regulations pertaining to levies. Consequently, school leaders and their lawyers
need to make sure they are adhering to laws
relevant to levy campaigns and avoid mistakes that may hamper chances of success.
As such, the next section offers recommendations to improve the chances of running
successful tax and/or bond campaigns.

Recommendations

The first sensitive topic with regard to
elections relates to communications via the
use of district newsletters, as well as other
forms of print media such as advertisements, urging voters to pass school levies
and bond issues. As noted, insofar as there
11

is a fine line between informing voters and
support of levies, district level leaders must
be careful. Certainly, controversies can arise
when, for instance, boards announce that
they will institute a “pay to play policy” for
extracurricular activities if levies fail. Although voters may claim this is “blackmail,”
having boards explain that participation fees
would likely result if levies fail is providing
factual information leading to informed voting. The key point is that information and
explanations provided by school boards
cannot expressly encourage citizens to vote
for levy issues.28
It is important to keep in mind that in
the virtual age, school newsletters are not
the only vehicles that come into question
regarding providing information to district
constituents. Thus, a second medium for
communication is the expansion of district
websites, Twitter accounts, Facebook, and
other forms of electronic media. While not
explicitly addressed in statute, the same
prohibition regarding types of information
provided holds true.
Election committees cannot use board
resources to try to sway voter opinion.
Regardless of the medium, school boards
may not promote levy passage in district
sponsored and funded forms of communication. In an illustrative case—albeit not
involving a levy or bond election—the
Sixth Circuit affirmed that a school board in
Kentucky could deny a resident access to its
website in an attempt to gather information
in seeking support for a pending tax credit
law.29 In analysis that would likely apply
to elections for levies or bonds, the court
agreed that the taxpayer lacked the right to
access the information because the board’s
advocacy of defeating the pending bill was
government speech not creating a limited
open forum, requiring it to include opposing
points of view.
A third potential pitfall for boards deals
with the use of teacher or administrator
time. Ohio law, for example, clearly states
that “no board of education shall use public
funds to support or oppose the passage of
a school levy or bond issue or to compensate any school district employee for time
spent on any activity intended to influence
the outcome of a school levy or bond issue
election.”30 The law adds that a board “may
permit any of its employees to attend a public meeting during the employee's regular
working hours for the purpose of presenting information about school finances and
activities and board actions, even if the pur12

pose of the meeting is to discuss or debate
the passage of a school levy or bond issue.”31
Insofar as this can lead to confusion, prudent school leaders will act cautiously as to
when and where they will do work related
to levies. In a related vein, teachers should
be cautioned to not advocate for passage of
levy or bond issues in their classes.
The following two related items are
not addressed explicitly in Ohio or other
state statutes, but flow logically. A fourth
concern is that bond or levy committee
personnel may not use board resources such
as telephones, office space, and computers
to work on campaigns. Moreover, if committee members do use these resources, then
they must reimburse boards for their costs,
insofar as this is not school-related business.
Another item that can cause controversy deals with the use of school facilities, such as meeting rooms, for campaign
activities. Under the concept of equal access
to school property, to the extent that boards
open their facilities for various uses, they
must then grant access to both pro- and antilevy groups under the same conditions.32
A sixth contentious area boards should
be mindful of is posting signs on board
property or at schools. School boards and
officials must remember if signs supporting levy passage are permitted on school
grounds, they must be prepared to accept
anti-levy and bond signs and materials
displayed on school property as well. Accordingly, boards would be wise not to allow
signs to be displayed on school property.
The seventh area to be careful about is
using surveys to collect community data.
Boards may authorize surveys of district
constituents, by outside firms specializing
in gathering this type of data, to evaluate
perceptions of school operations. However,
it is inappropriate for committees to spend
taxpayer dollars to survey community members to gather data to be used in campaigns.
Although use of community data gathered
through survey research can be helpful
in developing strategies and tactics, the
information must be paid for through dollars
collected by levy and bond committees, not
taxpayers’ dollars.
An eighth potential headache deals
with requesting staff members to contribute
toward funding levy campaigns; contributions must be voluntary, because public
resources cannot be used for such a purpose.
This is an issue Ohio law takes straight on,
forbidding the solicitation of contributions
from public employees while they are per-

forming their official duties or in spaces in
public buildings where official activities are
taking place.33
If and when school board officials
make these occasional funding requests,
once word gets out to anti-taxpayer groups
or disgruntled employees the result can be
a public relations nightmare. Accordingly,
boards and administrators should avoid
asking employees for donations to fund
election campaigns. However, if a board is
convinced of the need to solicit contributions from employees, then it would be wise
to have individuals make direct personal
requests, off of school grounds and after
work hours. Further solicitations should
avoid using district email systems—not
only because it may be an impermissible
use of resources, but could lead to having
to permit opponents of measures to have
the same access.
The ninth area for boards and school
administrators to heed is meeting filing
and notice dates. The upshot is that missing
these dates, or the appropriate board actions
required, invalidates the process. Making
sure that board actions are completed in a
timely manner and following state law is
critical; however, it is not as simple a task
as it may appear, because different levies
may require different filing dates and/or
processes. Again using Ohio as an example,
the last day to submit certification to the tax
commissioner for a conversion levy, which
repeals an existing levy and replaces it with
one for a specific purpose, is 105 days prior
to the election date.34 Moreover, in order
to submit certification for a school income
tax levy to the Ohio Department of Taxation, a request must occur 100 days prior
to an election.35 Obviously, knowledge of
the legal process is required so that errors
do not occur.36
The use of campaign treasurers is a
tenth, and final, area that school boards
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need to consider when conducting levy
campaigns. For example, in Ohio campaign
treasurers are appointed by levy committees
to receive, deposit, and disclose contributions, along with making and disclosing
expenditures, while filing periodic reports
of campaign finance activities.37 Treasurers
must record and account for all contributions and expenditures, while preserving all
records and accounts, for six years.38 They
should be diligent and detail-oriented in
ensuring that these provisions are complied
with strictly.
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Conclusion

The issues discussed here as pitfalls
to be aware of and avoid in elections for
school tax levies and bonds seem to bring
out passion from voters on both sides of ballot measures. High levels of interest aroused
by supporters and/or critics may lead to
increased scrutiny of school activities by
district residents, especially when levies
and bond initiatives occur in contentious
environments fostered by anti-tax groups
unwilling to provide additional funding for
schools. Accordingly, educational leaders
must be aware of state laws relating to levies
and bond issues, while following the laws
scrupulously. At the same time, educational
leaders and their lawyers should keep themselves up-to-date regarding related laws and
statutes, monitoring events to ensure that
violations do not occur. By carefully complying with state laws, educational leaders,
acting with the advice of their attorneys,
can help to eliminate contentious debate
and public relations concerns that can spell
disaster for getting levies and bond issues
passed. This will permit them to concentrate on having sufficient funds available
to ensure high-quality schooling for their
students.
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The so-called “stay-put,” or “pendency,” provision of the Individuals with
Disabilities Education Act (IDEA)1 is not
a mathematically precise or icily frozen
concept.2 Instead, it is a rather fluid and
complicated concept3 with “many faces.”4
Its primary purpose, which is to maintain
the status quo,5 is often merely circular,
not resolving many of the wide variety of
circumstances that Congress did not and
could not anticipate.6
This document provides an annotated
outline of a broad sampling of the many
faces of stay-put.7 The updated material
added to the prior version8 is underlined.
Moreover, as the citations in bold font
reflect, the emphasis is on one notably
active jurisdiction—California—to
illustrate the customization of this federal
concept to the decisional framework for a
specific state.9 Thus, the application to other
states would necessitate adjustment to focus
on the legislation, regulations, and case law
specific to the respective jurisdiction. Moreover, based on its format as a decisional
framework, the primary perspective is that
of adjudicators under the IDEA, starting
with impartial hearing officers (IHOs),10
even though it helps inform the parties and
other interested individuals.
The first part of document provides
the statutory and regulatory outer structure.
The second part focuses on the pivotal term
“then-current educational placement.” The
third part demarcates the scope of stay-put.
The fourth part examines its applications
in various types of cases and situations.
The fifth part serves as a catchall for miscellaneous other aspects of stay-put. The
final part proposes a general synthesizing,
flowchart-like decisional framework.

I. Framework of IDEA Statute
and Regulations11
A. IDEA Legislation:12
Except as provided in subsection
[concerning expedited hearings in the
14

disciplinary context], during the pendency
of any proceedings conducted pursuant to
this section [concerning impartial hearings
and judicial appeals], unless the State or
local education agency and the parents otherwise agree, the child shall remain in the
then-current educational placement of the
child, or, if preparing for initial admission
to public school, shall, with the consent of
the parents, be placed in the public school
program until all such proceedings have
been completed.
B. IDEA Regulation:13
§ 300.518 Child’s status during proceedings.
(a) Except as provided in [the regulation specific to expedited hearings for
disciplinary changes in placement], during
the pendency of any administrative or judicial proceeding regarding a due process
complaint notice requesting a due process
hearing under § 300.507, unless the State
or local agency and the parents of the child
agree otherwise, the child involved in the
complaint must remain in his or her current
educational placement.
(b) If the complaint involves an application for initial admission to public school,
the child, with the consent of the parents,
must be placed in the public school until the
completion of all the proceedings.
(c) If the complaint involves an application for initial services under this part from
a child who is transitioning from Part C of
the Act to Part B and is no longer eligible for
Part C services because the child has turned
three, the public agency is not required to
provide the Part C services that the child had
been receiving. If the child is found eligible
for special education and related services
under Part B and the parent consents to
the initial provision of special education
and related services under § 300.300(b),
then the public agency must provide those
special education and related services that
are not in dispute between the parent and
the public agency.14
(d) If the hearing officer in a due process hearing conducted by the SEA or a
State review official in an administrative
appeal agrees with the child’s parents that
a change of placement is appropriate, that
placement must be treated as an agreement
between the State and the parents for purposes of paragraph (a) of this section.

C. OSEP Guidance:
When parents and public agencies are
unable to agree on what constitutes the
current educational placement, or on an
alternative placement, this question must be
resolved by an IDEA due process hearing
officer or an appropriate court, on a caseby-case basis.15
Stay-put starts upon the filing for a
hearing16 and applies during the 30-day
resolution period.17

II. “Then-Current Placement”
and Fundamental Change?18
A1. Then-Current Placement:19
Revealing the potential complexities
in some cases, courts have explained: “The
IDEA does not define the term ‘then-current
educational placement,’ but the courts have
explained that a child's educational placement ‘falls somewhere between the physical
school attended by a child and the abstract
goals of a child's IEP.’”20 A recent case characterized the concept as a continuum, which
includes location and services.21
It is generally interpreted as the placement set forth in the child's last implemented
individualized education program (IEP).22
Thus, the time of the filing for the impartial
hearing is controlling for eligibility,23 but not
for the placement.24
A related variation is that the current
educational placement "refers to the operative placement actually functioning at the
time the dispute first [arose],” which would
be the last agreed-upon IEP if the child had
one, or, if not (i.e., before any IEP), whatever placement in which the child actually
received instruction at the time the dispute
arose.25 This version does not include unilateral placements where the final tier has
not ruled in favor of the parent.26
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Identifying the alternative variations,
the Second Circuit explained that “a court
typically looks to 1) ‘the placement described in the child's most recently implemented IEP’; (2) ‘the operative placement
actually functioning at the time when the
stay put provision of the IDEA was invoked’; or (3) ‘the placement at the time of
the previously implemented IEP.’”27
A2. Change:
The intertwined issue is whether the
action in question is a fundamental change,
which is another fact-driven issue. More
specifically, “the ‘touchstone’ is whether
the modification ‘is likely to affect in some
significant way the child's learning experience.’”28 For example, in the aforementioned29 recent case, the court concluded
that moving the child from a virtual school
to a more traditional school constituted in
these particular factual circumstances the
requisite fundamental change in placement, thus triggering stay-put. For another
recent example, the court concluded that
the combination of 1) reducing the child’s
special education services from 32 to 27.5
hours (with addition of aide being in this
case of no weight), 2) exposure to nondisabled peers during transitions rather than
fully separate setting, and 3) eating lunch
alone rather than with disabled peers, was
a fundamental change.30
Because in this context the child’s
general educational placement is the setting
rather than a particular school,31 the following are not changes in the child’s current
placement: 1) moving all of the children
to another similar school (in terms of the
LRE continuum) upon shutdown of the
original school32; 2) a minor alteration, such
as a change in transportation services33 or
a change in feeding treatment34; 3) transfer
of an individual child between materially
identical settings35; or 4) a district-wide
shortening of the school day, or furlough.36
However, upon a change in location, the
question is equivalence of services, not
consideration of safety.37
B. Special Circumstances:
Some cases present special circumstances.38 For example, the Ninth Circuit
used a “as close as possible under the circumstances” test in accepting as the stay-put
a temporary and malleable approximation of
the last-agreed-upon IEP, when implementation of the student’s last-agreed-upon IEP
would have been impossible in the district.39

A related special circumstance is where
the last-agreed-upon placement is not available. The courts are split. According to the
D.C. Circuit, the stay-put provision poses
an affirmative obligation for the district to
arrange for a similar placement.40 However,
in a more recent and well-reasoned opinion,
the Fourth Circuit disagreed with regard to
§ 1415(j), holding that the proper procedure
would be for the parents to seek a preliminary injunction in court under § 1415(i)(2)
(c)(iii), which is akin to Honig and which is
not within the authority of an IDEA IHO.41
Another special circumstance in the
gray area is where the state’s enforcement
of its private school policies interferes
with the implementation of an individual
student’s IEP.42
A different special circumstance is
when the parents disagree and neither has
sole educational custody. An unpublished
decision ruled that either parent’s consent
suffices to establish the requisite agreedupon placement for purposes of stay-put.43

III. Boundaries of Stay-Put
Scope:
Inapplicable unless and until filing for
a request for an impartial hearing, not for
previous period.44
Inapplicable to equitable services for
parentally placed private school children.45
Inapplicable to FBAs?46
Applies to related services.47
Applies to preschool IEPs of other
public agencies.48
Except in jurisdictions that stop it at the
district court level,49 stay-put expires when
the litigation concludes.50
Effect:
Stay-put serves as an automatic preliminary injunction, thus not requiring the
traditional factors (e.g., irreparable harm
or likelihood of success) for such relief.51
However, undoing stay-put triggers the
traditional factors, with the public policy
weighing against such a reversal.52
Starts upon the filing for due process,
not upon the date of the impasse.53
Once in effect, it applies to mediation,
impartial hearings, initial judicial review,
and—depending on the jurisdiction—subsequent judicial appeals.54
Graduation, at least until determined
to be proper, does not terminate stay-put.55
However, it ceases at the age ceiling of the
student’s entitlement.56
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IV. Various Applications of StayPut
Initial Admission Cases:
California’s Education Code: “A pupil applying for initial admission to a public
school, with the consent of his or her parent
or guardian, shall be placed in the public
school program until all proceedings have
been completed.”57
Eligibility Cases:
Stay-put is merely the general education program when the parents challenge
the district’s determination, upon the initial
evaluation, that the child is ineligible.58
Methodology Cases:
“If the parties dispute what the IEP
requires, as they do here with respect to
co-teaching, the court must evaluate the
IEP as a whole and determine whether such
a methodology is required under the terms
of the IEP. Under usual circumstances,
the court should find it unnecessary to go
beyond the four corners of the document in
order to make that determination. However,
vagueness in the instrument with respect to
how its goals are to be achieved may require
that the court turn to extrinsic evidence to
determine the intent of those who formulated the plan…. Therefore, the district court
ought to determine, after evaluating the
entire May 2004 IEP as a totality, whether
the parties regarded this methodology as an
essential part of the IEP or as simply one
of several ways for implementing it. As we
noted earlier, in answering this question,
the court will need to explore precisely how
the plan was implemented at [the child’s
middle school and whether it is possible at
the child’s high school].”59
Tuition Reimbursement and Placement
Cases:
In general, courts have concluded
that the parties have implicitly agreed to a
placement when the parents receive a state
administrative agency decision in favor of
their choice of placement.60 Both the IDEA
and California law codify this conclusion
and extend it to placement cases generally.61
Exceptions: 1) where the IHO ordered
reimbursement but did not conclude that
the unilateral placement was appropriate62;
2) where, without such an IHO conclusion,
the parties had not previously agreed on an
IEP63; 3) where the original stay-put placement became moot and the school authori15

ties acquiesced to a new placement64; and 4)
where the student had graduated and gone
to college.65
Duration: continues for the unilateral
placement even where IHO found that the
district revised its proposal mid-year for an
appropriate placement.66
Scope: comparable not necessarily an
exact duplication, depending on equitable
consideration.67
Settlement agreements: not necessarily
establishing stay-put, depending on terms of
the agreement.68
Payment: a matter of state law, including hearing officer determinations, rather
than automatically part of stay-put in a
tuition reimbursement case.69
The equitable remedy, depending on
the circumstances, may well be for the full
value of the services, not just the out-ofpocket payments.70
Compensatory Education Cases:
Compensatory education is not an
exception to the general rule that stay-put
ceases upon reaching the statutory ceiling
of age 21.71 Moreover, although not clearly
settled, some courts have ruled that compensatory education extends to the stay-put
period.72 Conversely, courts have applied
stay-put to compensatory education when
combined with tuition reimbursement.73
Stay-put does not render compensatory education moot upon move to another
district.74
Divorced Parents with Joint Legal
Custody:
As an extension of the tuition reimbursement cases, a federal district court
recently ruled, in an unpublished decision,
that a hearing officer’s decision that changed
the extent of inclusion of the child and that
one parent agreed to (but the other did not)
is the stay-put during the judicial appeal of
the decision.75
Discipline Cases:76
For behavior substantially likely to
result in danger to the student or others, the
two exceptions to stay-put are 1) obtaining
a Honig injunction in court,77 and 2) obtaining an IHO-ordered change in placement
to a 45-day interim alternative educational
setting (IAES).78
The specialized variation is for disciplinary changes in placement, which require
an expedited hearing,79 including the three
special-circumstances IAESs. In this disci16

plinary context, the stay-put is the removed
setting until the completion of the hearing
or the expiration of the removal, whichever
occurs first.80
Some discipline cases provide special
circumstances as to the application of stayput.81
Inapplicable to 1) expulsion after
agreed-upon exiting from special education;82 2) expulsion for conduct properly
determined not to be a manifestation of the
child’s disability;83 or 3) calling the police
resulting in arrest.84
Extracurricular Activities:
“If the activity is included in the student's IEP, it must be considered a part of
the student's present educational placement
and the student has a right to continue to
participate. However, if the activity is not
included in the child's IEP, it is not part of
the student's present educational placement
and the student has no right under Part B to
continue to participate in the extracurricular
activity. However, if the parties cannot agree
on the child's current educational placement,
as reflected in his/her IEP, the determination
of what constitutes the present educational
placement for purposes of the pendency
provision should be made by a Part B [IHO]
or by an appropriate court.”85
Transfer from Part C (i.e., from an Individual Family Service Plan):
Stay-put does not apply.86
Transfer from Another District within
the Same State:87
Stay-put means comparable IEP services, not same brick-and-mortar location,
with a particular IDEA provision specifically applicable to in-state transfers.88
However, absent a compelling reason, the
private school is the stay-put when the child
moves from a feeder elementary to a high
school district (within the same state), with
the fiscal responsibility between these entities remaining a matter of state law.89 Similarly, the parent’s rejection of the proffered
services invokes stay-put for the program
(here, home-based ABA) in effect before
the family moved.90
The interim placement in this context
becomes the stay-put.91
After Initial Refusal:
Where a parent arranged for private
provision of stay-put services upon a district’s refusal and the district then assumes
this obligation, the district may use its own

services rather than continue the private
services.92
As the Result of a Private Settlement:
Stay-put depends on the specific terms
of the settlement agreement.93
However, stay-put does not expand or
otherwise alter the pertinent terms of the
settlement agreement.94
As a Result of an IHO Order for
Related Services:
A federal district court in West Virginia
applied the general approach of IHO orders
to the specific order for a third-party service
that, upon the district’s failure to implement,
the parents arranged for on their own.95
As a Result of a Temporary IHO
Order:
A federal district court in New York
recently ruled that a district’s addition of a
service in response to an interim IHO order
constituted the stay-put “until a final, nonappealable order.”96
Where an IHO issued a final order for a
limited period, the courts have split depending on whether the order was specific as to
the consequence at the end of the period.97
As a Result of IEP Implementation
Different from Its Terms:
Where the practice in implementing
the last-agreed upon IEP differed from its
terms, a federal district court in California
ruled in a recent unpublished decision that
the change was a mutual modification in the
stay-put where it came closer to the overall
goal of the IEP.98
Charter Schools:
Disenrollment by the charter school
during due process proceedings is a change
in placement and, thus, a violation of stayput.99

V. Miscellaneous Other
Stay-put does not apply to the same
class or, except if promotion/retention is at
issue, grade level.100
Stay-put does not require parental
consent for a change in the IEP where the
parents had the requisite opportunity for
participation in the IEP process.101
Obtaining a judicial order for stay-put
after filing for an impartial hearing does not
require exhaustion of the stay-put issue.102
Whether the district has an obligation
to conduct the annual review of the child’s
ELA Notes

IEP during stay-put is not an entirely settled
question.103
Compensatory education is, depending on the specific circumstances, among
the available remedies for violation of
stay-put.104
Equitable defenses do not apply in
determining the stay-put.105
In a tuition reimbursement case, if the
district ultimately prevails on the merits,
thus nullifying the stay-put, it is likely that
the parent is not obligated to pay back the
district.106
A stay-put order, at least in tuition reimbursement cases, qualifies as a collateral
order for purposes of interlocutory appeal.107
The material-failure test applies to
implementation and, thus, enforcement of
stay-put orders.108
If stay-put was the only relief parents
obtained, they are not prevailing in terms of
attorney fees.109

VI. Overall Decisional Framework
1. As a threshold matter, is stay-put
within the jurisdiction of the adjudicator110?
• e.g., not for pre-filing period
• e.g., not after age of entitlement
• e.g., not for parentally placed private school child
• e.g., not for eligibility case (upon
initial evaluation)
• e.g., not for transfer from Part C
2. If so, what was the child’s then-current
placement, and has the district changed
it?
•

•

e.g., What was the operative placement actually functioning at the
time the dispute first arose (i.e., the
last agreed-upon IEP if the child
had one or whatever placement in
which the child actually received
instruction at the time the dispute
arose)?
e.g., Was the district’s action likely
to affect in some significant way
the child's learning experience?

3a. If so, but the stay-put is not available, what is the extent of the district’s
obligation and, thus, the adjudicator’s
jurisdictional/remedial authority?
•

e.g., Is the district obligated to provide a close as possible alternative
or, instead, is the matter within the
court’s exclusive jurisdiction and
broad remedial authority?

3b. If so and the stay-put is available,
what is the extent of the adjudicator
remedial authority?
•

e.g., May the adjudicator order
compensatory education?
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20 U.S.C. §§ 1400 et seq. (2011). Part C of the
IDEA applies to children aged 0 to 3, and Part B
applies to children aged 3 to 21.
2
See, e.g., Honig v. Doe, 484 U.S. 305, 324, 108
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Since then, as the case law cited herein shows,
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2002).
6
See, e.g., L.Y. v. Bayonne Bd. of Educ., 384 F.
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For a similar illustrative customized decisional
template, see Perry A. Zirkel, Tuition
Reimbursement under the IDEA: A Decisional
Checklist, 282 Ed.Law Rep. 785 (2012).
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The term “adjudicator” refers here initially to
the hearing, but ultimately to review officers
and courts under the IDEA’s adjudicative avenue
for dispute resolution. For an overview of the
alternate avenues under the IDEA and Section
504, see Perry A. Zirkel & Brooke L. McGuire, A
Roadmap to Legal Dispute Resolution for Parents
of Students with Disabilities, 23 J. Special Educ.

Third Quarter | July 2017 | Volume 52 | Number 3

13
14

15

16
17
18

19

20

21

22

23

24

25

26

Leadership 100 (2010).
This part also provides the overall guidance of the
Office of Special Education Programs (OSEP).
The subsequent parts provide respectively more
specific OSEP guidance.
20 U.S.C. § 1415(j) (2011); see also Cal. Educ.
Code § 56505(d) (2011). For the special rules
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U.S.C. § 1415(k)(4).
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[319 Ed.Law Rep. 882] (D.D.C. 2015); Johnson
v. Dist. of Columbia, 839 F. Supp. 2d 173 [281
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determining the then-current placement answers
whether the district has fundamentally changed it.
The meaning of educational placement more
generally does not necessarily square with the
meaning in the context of stay-put. See, e.g., Brad
K. v. Bd. of Educ. of City of Chicago, 787 F. Supp.
2d 734, 740 n.1 [272 Ed.Law Rep. 376] (N.D. Ill.
2009).
Id. at 176-77 (quoting Bd. of Educ. of Cmty. High
Sch. Dist. No. 218 v. Ill. State Bd. of Educ., 103
F.3d 545 [115 Ed.Law Rep. 287] (7th Cir. 1996)).
Eley v. Dist. of Columbia, 47 F. Supp. 3d 1 [314
Ed.Law Rep. 767] (D.D.C. 2014).
See, e.g., Johnson v. Special Educ. Hearing
Office, 287 F.3d 1176 [164 Ed.Law Rep. 52] (9th
Cir. 2002); Erickson v. Albuquerque Pub. Sch.,
199 F.3d 1116 [140 Ed.Law Rep. 894] (10th Cir.
1999). For a recent example, see G.W. v. Boulder
Valley Sch. Dist., 67 IDELR ¶ 112 (D. Colo. 2016)
(upholding last-implemented IEP in out-of-state
placement, even though parents refused it and
insisted on comparable in-state placement).
See, e.g., A.D. v. State of Haw. Dep’t of Educ.,
727 F.3d 911 [296 Ed.Law Rep. 816] (9th Cir.
2013).
See, e.g., R.B. v. Mastery Sch., 532 F. App’x 136
[299 Ed.Law Rep. 24] (3d Cir. 2013).
See, e.g., Drinker v. Colonial Sch. Dist., 78 F.3d
859 [107 Ed.Law Rep. 530] (3d Cir 1996));
Thomas v. Cincinnati Bd. of Educ., 918 F.2d 618
[64 Ed.Law Rep. 43] (6th Cir. 1990). For recent
repetitions of this intertwined standard, citing
these well-accepted court decisions, see, e.g., J.E.
v. Boyertown Area Sch. Dist., 452 F. App’x 172,
2011 WL 5838479 [277 Ed.Law Rep. 146] (3d Cir.
2011): L.Y. v. Bayonne Bd. of Educ., 384 F. App’x
58 [261 Ed.Law Rep. 114] (3d Cir. 2010).
N.W. v. Boone Cnty. Bd. of Educ., 763 F.3d 611
[308 Ed.Law Rep. 616] (6th Cir. 2014) (limiting
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Doe v. E. Lyme Bd. of Educ., 790 F.3d 440 [319
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F.2d 149, 153 [21 Ed.Law Rep. 24] (3d Cir. 1984,
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changed from resource room to inclusion setting);
see also Robert M. v. State of Haw., 51 IDELR
¶ 211 (D. Haw. 2008) (ruling that mental health
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student’s last IEP); cf. Letter to Fisher, 21 IDELR
992 (OSEP 1994) (“whether the proposed change
would substantially or materially alter the child’s
educational program”—specifying four factors).
For a recent example, see Anchorage Sch. Dist. v.
M.P., 689 F.3d 1047 [283 Ed.Law Rep. 653] (9th
Cir. 2012) (holding that updating the IEP does
not qualify as a change to a student's educational
placement “so long as such revisions do not
involve changes to the academic setting in which
instruction is provided or constitute significant
changes in the student's educational program”).
See supra note 19 and accompanying text.
See, e.g., G.B. v. Dist. of Columbia, 78 F. Supp. 3d
109 [319 Ed.Law Rep. 882] (D.D.C. 2015) (citing
LRE dicta in Lunceford v. Dist. of Columbia Bd.
of Educ., 745 F.2d 1577 [20 Ed.Law Rep. 1075]
(D.D.C. 1984).
See, e.g., White v. Ascension Sch. Parish Sch. Bd.,
343 F.3d 373 [180 Ed.Law Rep. 491] (5th Cir.
2003); Johnson v. Dist. of Columbia, 839 F. Supp.
2d 173 [281 Ed.Law Rep. 469] (D.D.C. 2012).
See, e.g., Concerned Parents v. N.Y.C. Bd. of
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DeLeon v. Susquehanna Cmty. Sch. Dist., 747
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cf. Douglas v. Dist. of Columbia, 4 F. Supp. 3d
1 [308 Ed.Law Rep. 343] (D.D.C. 2014) (change
from neighborhood school to vaguely described
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transportation).
Lunceford v. Dist. of Columbia Bd. of Educ., 745
F.2d 1577 [20 Ed.Law Rep. 1075] (D.D.C. 1984).
AW v. Fairfax County Sch. Bd., 372 F.3d 674 [189
Ed.Law Rep. 14] (4th Cir. 2004); Bd. of Educ. of
Cmty. High Sch. Dist. No. 218 v. Ill. State Bd. of
Educ., 103 F.3d 545, 548 [115 Ed.Law Rep. 287]
(7th Cir. 1996); D.K. v. Dist. of Columbia, 983
F. Supp. 2d 138 [305 Ed.Law Rep. 97] (D.D.C.
2014); Ward v. Dist. of Columbia, 950 F. Supp.
2d 9 (D.D.C. 2013); James v. Dist. of Columbia,
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vacated as moot, 469 F. App’x 570 [281 Ed.Law
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claim.
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(D. Haw. 2011); B.T. v. Dep’t of Educ., State of
Haw., 57 IDELR ¶ 134 (D. Haw. 2011). But cf.
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See, e.g., Mangum v. Renton Sch. Dist., 56 IDELR
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But see DeKalb Cnty. Sch. Dist. v. J.W.M., 445
F. Supp. 2d 1371 [212 Ed.Law Rep. 761] (N.D.
Gal. 2006) (ruling that tuition reimbursement and
compensatory education awards are not changes
in placement). This conclusion applies even in the
absence of a prior IEP. See, e.g., Dist. of Columbia
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v. Oliver, 991 F. Supp. 2d 209 [306 Ed.Law Rep.
274] (D.D.C. 2013) (eligibility); Dist. of Columbia
v. Vinyard, 901 F. Supp. 2d 77 [291 Ed.Law Rep.
615] (D.D.C. 2012) (no IEP). Moreover, it applies
to a reimbursement order just as long as the IHO
has included a finding that the unilateral placement
was appropriate. Dist. of Columbia v. Wimbish,
66 IDELR ¶ 281 (D.D.C. 2015). However, at
least in the Ninth Circuit, this effect does not
apply in the absence of an adjudicative decision
agreeing that the private placement is appropriate.
See, e.g., K.D. v. Dep’t of Educ., State of Haw.,
665 F.3d 1110 [275 Ed.Law Rep. 585] (9th Cir.
2011); Thomas W. v. State of Haw. Dep’t of Educ.,
60 IDELR ¶ 104 (D. Haw. 2012) (remanding to
hearing officer to clarify the intention). Similarly, it
does not generally apply to pre-decision expenses.
The Second Circuit regarded an unreasonably
delayed hearing as an exception. Mackey v. Bd. of
Educ. for Arlington Cent. Sch. Dist., 386 F.3d 158
[192 Ed.Law Rep. 642] (2d Cir. 2004). However,
finding the particular impartial hearing not to
fit this factual circumstance, the Ninth Circuit
avoided determining the merits of the Second
Circuit’s view. Ashland Sch. Dist. v. Parents of
Student E.H., 587 F.3d 1175 [251 Ed.Law Rep.
36] (9th Cir. 2009). Another exception is when
the final administrative determination is that the
unilateral placement is no longer appropriate after
a specified period of time, which would be the
limit of the stay-put period. A.W. v. Bd. of Educ.
of Wallkill Cent. Sch. Dist., 65 IDELR ¶ 211,
adopted, 65 IDELR ¶ 237 (N.D.N.Y. 2015).
34 C.F.R. § 300.518(d); Cal. Educ. Code §
56505(d); see also Letter to Hampden, 49 IDELR
¶ 197 (OSEP 2007).
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See, e.g., L.M. v. Capistrano Unified Sch. Dist.,
556 F.3d 900 [242 Ed.Law Rep. 23] (9th Cir.
2009); J.G. v. Dep’t of Educ. State of Haw.,
64 IDELR ¶ 7 (D. Haw. 2014); Huerta v. San
Francisco Unified Sch. Dist., 57 IDELR ¶ 282
(N.D. Cal. 2011). But cf. J.H. v. Los Angeles
Unified Sch. Dist., 54 IDELR ¶ 195 (C.D. Cal.
2010) (IHO’s conclusion that district’s IEP was
not appropriate plus services not in dispute).
S.L. v. Shoreline Unified Sch. Dist., 55 IDELR ¶
165 (N.D. Cal. 2010).
Marcus I. v. Dep’t of Educ., State of Haw., 506
F. App’x 613 [292 Ed.Law Rep. 613] (9th Cir.
2013).
Weakley Cnty. Bd. of Educ. v. H.M., 53 IDELR ¶
114 (W.D. Tenn. 2009).
Sch. Dist. of Philadelphia v. N.K., 66 IDELR ¶
247 (E.D. Pa. 2015).
See, e.g., Dep’t of Educ., State of Haw. v. M.F.,
840 F. Supp. 2d 1214 [281 Ed.Law Rep. 886]
(D. Haw. 2011); cf. Johnson v. Special Educ.
Hearing Office, 287 F.3d 1176 [164 Ed.Law
Rep. 52] (9th Cir. 2002) (transfer from Part C
prior to new pertinent IDEA provision).
See infra notes 93–94 and accompanying text.
Letter to Philpot, 60 IDELR ¶ 140 (OSEP 2012);
see also Dep’t of Educ., State of Haw. v. M.F.,
62 IDELR ¶ 169 (D. Haw. 2013) (not for related
services that IHO determined to be not appropriate
and intertwined). But see Dist. of Columbia v.
Vinyard, 901 F. Supp. 2d 77 [291 Ed.Law Rep.
615] (D.D.C. 2012) (automatic payment).
Doe v. E. Lyme Bd. of Educ., 790 F.3d 440 [319
Ed.Law Rep. 641] (2d Cir. 2015).
Bd. of Educ. of Oak Park & River Forest High
Sch. Dist. No. 200 v. Ill. State Bd. of Educ., 79
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F.3d 654 [108 Ed.Law Rep. 32] (7th Cir. 1996);
J.R. v. Cox-Cruey, 61 IDELR ¶ 212 (E.D. Ky.
2013).
See, e.g., Mr. R. v. Me. Sch. Admin. Dist. No.
35, 295 F. Supp. 2d 113 [184 Ed.Law Rep. 273]
(D. Me. 2003). For the related but separate issue,
courts have ruled that violations of stay-put may
be the basis for compensatory education. See, e.g.,
John M. v. Evanston Twp. High Sch. Dist. No.
202, 52 IDELR ¶ 73 (N.D. Ill 2009).
Brennan v. Reg’l Sch. Dist. No. 1, 531 F. Supp.
2d 245 [229 Ed.Law Rep. 513] (D. Conn. 2008);
Dep’t of Educ. v. Ria L., 60 IDELR ¶ 9 (D. Haw.).
See, e.g., L.R.L. v. Dist. of Columbia, 896 F. Supp.
2d 69 [290 Ed.Law Rep. 818] (D.D.C. 2012).
Sheils v. Pennsbury Sch. Dist., 64 IDELR ¶ 294
(E.D. Pa. 2015).
20 U.S.C. § 1415(k); 34 C.F.R. §§ 300.530 300.536. For an overview, see, e.g., Perry A.
Zirkel, “Stay-Put” under the IDEA Discipline
Provisions, 214 Ed.Law Rep. 467 (2007). Stay-put
applies to issues at the margin of discipline, such
as disenrollment for absenteeism. See, e.g., R.B.
v. Mastery Charter Sch., 762 F. Supp. 2d 745 [267
Ed.Law Rep. 158] (E.D. Pa. 2010).
Honig v. Doe, 484 U.S. 305 [43 Ed.Law Rep.
857] (1988). The outcomes have varied in such
cases. Compare, e.g., Sch. Dist. of Philadelphia v.
Stephan M., 25 IDELR 506 (E.D. Pa. 1997), with
Roslyn Union Free Sch. Dist. v. Geffrey W., 36
IDELR ¶ 239 (N.Y. App. Div. 2002). Moreover,
not all of the courts have agreed that a Honig
injunction remains an open alternative. See, e.g.,
Gilbert Unified Sch. Dist. No. 41 v. K.M., 39
IDELR ¶ 187 D. Ariz. 2003).
20 U.S.C. § 1415(k)(3)(B)(ii)(II); 34 C.F.R. §
300.532(b)(2)(ii).
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20 U.S.C. § 1415(k)(4)(B); 34 C.F.R. § 300.532(c).
In the various such cases, the regulations provide
that this expedited process may be repeated “if
the LEA believes that returning the child to the
original placement is substantially likely to result
in injury to the child or to others.” Id. § 300.532(b)
(3).
20 U.S.C. § 1415(k)(4)(A); 34 C.F.R. § 300.533;
see also 20 U.S.C. § 1415(k)(5)(D)(ii); 34 C.F.R.
§ 300.534(d)(2)(ii) (during expedited evaluation
when not protected under deemed-to-know
provision). But cf. S.W. v. Holbrook Pub. Sch.,
221 F. Supp. 2d 222 [170 Ed.Law Rep. 565] (D.
Mass. 2002) (ruling that the stay-put is the original
school setting when the parent asserts the issue of
eligibility).
See, e.g., M.M. v. Special Sch. Dist. No. 1, 512
F.3d 455 [228 Ed.Law Rep. 684] (8th Cir. 2008)
(parties agreed that current placement was
inappropriate, but parent contributed to lack of
FAPE in the interim); cf. In re P.E.C., 211 S.W.3d
368 (Tex. Ct. App. 2006) (IDEA “stay-put does
not apply to juvenile court dispositions”).
Plumbly v. Ne. Indep. Sch. Dist., 46 IDELR ¶ 126
(W.D. Tex. 2006).
Doe v. Bd. of Educ., 115 F.3d 1273 [118 Ed.Law
Rep. 881] (7th Cir. 1997); Ocean Twp. Bd. of
Educ. v. E.R., 63 IDELR ¶ 16 (D.N.J. 2014).
20 U.S.C. § 1415(k)(6); 34 C.F.R. § 300.535. See,
e.g., Valentino C. v. Sch. Dist. of Philadelphia, 40
IDELR ¶ 208 (E.D. Pa. 2004).
Letter to Heldman, 20 IDELR 621 (OSEP 1993).
See supra note 14 and accompanying text; see also
D.P. v. Sch. Bd. of Broward Cnty., 483 F.3d 725
[218 Ed.Law Rep. 826] (11th Cir. 2007); M.M. v.
N.Y.C. Dep’t of Educ., 583 F. Supp. 2d 498 [239
Ed.Law Rep. 414] (S.D.N.Y. 2008) (mentioning
but not relying on the regulation). The conflicting
case law arose before this 2006 IDEA regulation
(and its subsequent repetition in California’s
education code). Compare Johnson v. Special
Educ. Hearing Office, 287 F.3d 1176 [164
Ed.Law Rep. 52] (9th Cir. 2002), with Pardini v.
Allegheny Intermediate Unit, 420 F.3d 181 [201
Ed.Law Rep. 44] (3d Cir. 2005). However, OSEP
cautioned districts in the Third Circuit to consult
with legal counsel. Letter to Zahorchak, 48 IDELR
¶ 135 (OSEP 2007). A recent case in Pennsylvania
did not follow this line of authority, perhaps
because the transition from early intervention was
at a much later point than age 3. Jalen Z. v. Sch.
Dist. of Philadelphia, 104 F. Supp .3d 660 [324
Ed.Law Rep. 766] (E.D. Pa. 2015).
In partial contrast, for the parallel IDEA regulation
specific to inter-state transfers, see 34 C.F.R. §
300.323(f).
20 U.S.C. § 1414(d)(2)(C)(i)(L); 34 C.F.R. §
300.323(e); see also 71 Fed. Reg. 46,681 (Aug.
14, 2006) (“‘comparable’ services means services
that are ‘similar’ or ‘equivalent’ to those that were
described in the child’s IEP from the previous
public agency, as determined by the child’s newly
designated IEP Team in the new public agency”).
See, e.g., J.F. v. Byram Twp. Bd. of Educ., 629 F.
App’x 235 [327 Ed.Law Rep. 603] (3d Cir. 2015);
G.B. v. N.Y.C. Dep’t of Educ., 58 IDELR ¶ 100
(S.D.N.Y. 2012). For potential California stay-put
variations specific to intra-state moves, see Cal.
Educ. Code § 56325.
Casey K. v. St. Anne Cmty. High Sch. Dist. No.
302, 400 F.3d 508 [196 Ed.Law Rep. 38] (7th
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Cir. 2005); cf. D.G. v. San Diego Unified Sch.
Dist., 132 F. Supp. 3d 1224 [328 Ed.Law Rep.
791] (S.D. Cal. 2015) (preserving private school
placement of student upon transfer from one
district to another district in the state).
S.C. v. Palo Alto Unified Sch. Dist., 63 IDELR ¶
124 (N.D. Cal. 2014).
Termine v. William S. Hart High Sch. Dist., 219
F. Supp. 2d 1049 [170 Ed.Law Rep. 242] (C.D.
Cal. 2002).
T.M. v. Cornwall Cent. Sch. Dist., 752 F.3d 145
[305 Ed.Law Rep. 29] (2d Cir. 2014).
See, e.g., K.D. v. Dep’t of Educ., State of Haw.,
665 F.3d 1110 [275 Ed.Law Rep. 585] (9th Cir.
2011); K.L. v. Berlin Borough Bd. of Educ., 61
IDELR ¶ 216 (D.N.J. 2013); Taylor F. v. Arapahoe
Cnty. Sch. Dist., 954 F. Supp. 2d 1197 [300
Ed.Law Rep. 220] (D. Colo. 2013); J.K. v. Council
Rock Sch. Dist., 58 IDELR ¶ 43 (E.D. Pa. 2011);
A.B. v. Franklin Twp. Cmty. Sch. Corp., 898 F.
Supp. 2d 1067 [291 Ed.Law Rep. 265] (S.D. Ind.
2012); D.C. v. Chicago Bd. of Educ., 58 IDELR ¶
166 (N.D. Ill. 2011); cf. G.M. v. Dry Creek Joint
Elementary Sch. Dist., 55 IDELR ¶ 249 (N.D.
Cal. 2010)(settlement agreement + IEP). But see
Doe v. E. Lyme Bd. of Educ., 790 F.3d 440 [319
Ed.Law Rep. 641] (2d Cir. 2015) (“The Board's
obligation to fund stay-put placement is rooted in
statute, not contract.”).
N.W. v. Boone Cnty. Bd. of Educ., 763 F.3d 611
[308 Ed.Law Rep. 616] (6th Cir. 2014); B.M. v.
Encinitas Union Sch. Dist., 2009 WL 29652,
109 LRP 367 (S.D. Cal. 2009). Conversely,
where the settlement agreement for a private
placement expired and the IEP team proposed a
public placement, the court ruled that the public
placement was the stay-put. Peter G. v. Chicago
Pub. Sch. Dist. No. 299, 36 IDELR ¶ 237 (N.D.
Ill. 2002).
Bd. of Educ. of Cnty. of Boone v. K.M., 65 IDELR
¶ 138 (S.D. W. Va. 2015).
M.G. v. N.Y.C. Dep’t of Educ., 982 F. Supp. 2d
240 [304 Ed.Law Rep. 873] (S.D.N.Y. 2013).
Compare Verhoeven v. Brunswick Sch. Comm.,
207 F.3d 1 [143 Ed.Law Rep. 54] (1st Cir. 1999);
Leonard v. McKenzie, 869 F.2d 1558 [52 Ed.Law
Rep. 498] (D.C. Cir. 1989), with Ricci v. Beech
Grove City Sch., 63 IDELR ¶ 187 (S.D. Ind.
2014).
R.R. v. Oakland Unified Sch. Dist., 62 IDELR ¶
290 (N.D. Cal. 2014).
R.B. v. Master Charter Sch., 532 F. App’x 136
[299 Ed.Law Rep. 24] (3d Cir. 2013) (“The charter
school] may not skirt its responsibility toward R.B.
merely because R.B. has the option of continuing
her education at another high school within the
School District …. The relevant inquiry is not
whether a child has educational options outside of
her current placement, but whether forcing a child
to utilize those options will significantly affect the
child's learning experience”).
See, e.g., Letter to Carroll, 43 IDELR ¶ 116
(OSEP 2004).
K.A. v. Fulton Cnty. Bd. of Educ., 741 F.3d 1195
[301 Ed.Law Rep. 35] (11th Cir. 2013) (citing
Hjortness v. Neenah Sch. Dist., 507 F.3d 1060
[227 Ed.Law Rep. 100] (7th Cir. 2007)).
See, e.g., Doe v. E. Lyme Bd. of Educ., 790 F.3d
440 [319 Ed.Law Rep. 641] (2d Cir. 2015); Carl B.
v. Mundelein High Sch. Dist. 120, 20 IDELR 263
(N.D. Ill. 1993).
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Compare, e.g., C.H. v. Cape Henlopen Sch. Dist.,
606 F.3d 59 [257 Ed.Law Rep. 39] (3d Cir. 2010);
Letter to Watson, 48 IDELR ¶ 24 (OSEP 2007)
(yes), with C.P. v. Leon Cnty. Sch. Bd., 483 F.3d
1151 [218 Ed.Law Rep. 859] (11th Cir. 2007);
Digre v. Roseville Sch. Indep. Dist. No. 623, 841
F.2d 245 [45 Ed.Law Rep. 523] (8th Cir. 1988);
Johnson v. Special Educ. Hearing Office, 287
F.3d 1176 [164 Ed.Law Rep. 52] (9th Cir. 2002);
Kuszewski v. Chippewa Valley Sch., 131 F. Supp.
2d 926 [151 Ed.Law Rep. 845] (E.D. Mich. 2001),
aff’d on other grounds, 58 F. App’x 655 [173
Ed.Law Rep. 713] (6th Cir. 2003) (no).
See, e.g., Doe v. E. Lyme Bd. of Educ., 790 F.3d
440 [319 Ed.Law Rep. 641] (2d Cir. 2015); Alexis
R. v. High Tech Middle Media Arts Sch., 53
IDELR ¶ 259 (N.D. Cal. 2009) (citing Hale v.
Poplar Bluffs R-I Sch., 280 F.3d 831 [161 Ed.Law
Rep. 778] (8th Cir. 2002) and Mr. C. v. Maine Sch.
Admin. Dist., 538 F. Supp. 2d 298 [230 Ed.Law
Rep. 599] (D. Me. 2008)). A separate, open
question is whether the compensatory education
award extends to the stay-put period.
Termine v. William S. Hart High Sch. Dist., 219
F. Supp. 2d 1049 [170 Ed.Law Rep. 242] (C.D.
Cal. 2002).
Without deciding the issue, the court in Wagner v.
Board of Education Montgomery County, 340 F.
Supp. 2d 603, 617 n.6 [193 Ed.Law Rep. 172] (D.
Md. 2004) observed:
Several courts have held that, while not entirely
free from doubt, parents are not required to
reimburse school systems for costs of maintaining
“stay put” even when the parents do not prevail on
the administrative appeal, thus making the “stay
put” placement retroactively unnecessary. See,
e.g., Murphy v. Arlington Cent. Sch. Dist. Bd. of
Educ., 86 F. Supp. 2d 354, 367–68 [142 Ed.Law
Rep. 810] (S.D.N.Y. 2000), aff’d, 297 F.3d 195
[167 Ed.Law Rep. 591] (2d Cir. 2002); T.B. v.
Warwick Sch. Dept., 2003 WL 22069432, *7
(D.R.I.2003), aff’d sub nom. T.B. ex rel. N.B. v.
Warwick Sch. Comm., 361 F.3d 80 [186 Ed.Law
Rep. 15] (1st Cir. 2004). But see Verhoeven v.
Brunswick Sch. Comm., 207 F.3d 1, 6 n.2 [143
Ed.Law Rep. 54] (1st Cir. 1999).
For additional support, see Atlanta Indep. Sch.
Sys. v. S.F., 740 F. Supp. 2d 1335 [264 Ed.Law
Rep. 225] (N.D. Ga. 2010).
A.D. v. State of Haw. Dep’t of Educ., 727 F.3d
911 [296 Ed.Law Rep. 816] (9th Cir. 2013);
Houston Indep. Sch. Dist. v. V.P., 582 F.3d 576
[249 Ed.Law Rep. 585] (5th Cir. 2009).
L.J. v. Broward Cnty. Sch. Bd., 850 F. Supp. 2d
1315 [282 Ed.Law Rep. 1113] (S.D. Fla. 2012).
The flexible factors in this context include utility
and feasibility, including fluidity of methodologies.
Id. at 1321 and 1325. For the material-failure test
for FAPE implementation cases, see, e.g., Van
Duyn v. Baker Sch. Dist., 502 F.3d 811 [225
Ed.Law Rep. 136] (9th Cir. 2007).
See, e.g., Tina M. v. St. Tammany Parish Sch.
Bd., 816 F.3d 57 [328 Ed.Law Rep. 512] (5th Cir.
2016); J.C. v. Mendham Twp. Bd. of Educ., 29
F. Supp. 2d 214 [131 Ed.Law Rep. 743] (D.N.J.
1998). But see A.P. v. Bd. of Educ. for City of
Tullahoma, __ F. Supp. 3d __ (E.D. Tenn. 2016).
See supra note 9.
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E-mail: ela@educationlaw.org

Offered at no additional cost to ELA
members, but $99 (per computer) each to non-members,
these webinars are chosen from the most highly rated conference
presentations, as well as created from suggestions provided by
conference attendees.
		

Networking, presenting, and publishing

opportunities through ELA and the contacts you make with
members. Build your resume by being a presenter or co-presenter at
our annual conference, or contribute to an ELA publication.

Combine your one-year membership fee with registration for the annual conference for significant savings!

ELA Member Application / Renewal Form
Complete and mail or fax this form, or join online at www.educationlaw.org
Join or renew your membership today
Membership rates effective until further notice
 New Membership

 Renewal Membership

 Professional Membership.................................................... $250
 Mail printed materials (no

Profession
Administrator:

 K-12

 Higher Ed

Educator:

 K-12

 Higher Ed

 Attorney

 Library

 Other:_____________________________________________
Secondary profession, if applicable:_______________________

 ELA Notes and School Law Reporter periodicals		
(available in print by request, at no additional cost)
How did you learn about ELA?
 Annual School Law Reporter case index
 Access to searchable SLR Express online case database
____________________________________________________
 35% discount on most ELA publications
____________________________________________________
 Discounts on conferences, free admission to webinars
____________________________________________________
 Access to expanded, members-only online services
 Retired Membership............................................................... $150
		 Mail printed materials (add $30)
A retired member is an individual who has taken a retired or
emeritus employment status, is no longer working full-time
on a salaried basis, and has been an ELA member for a total
of at least 15 years.
 Same benefits as Individual Membership
 Student Membership................................................................$75
Available only for students taking 6 or more credit hours
and may be held for a maximum of 3 years.
 Same benefits as Individual Membership
 Electronic materials access only
 Teacher Membership.................................................................$75
For full-time classroom instructors in a K-12 setting.
 Same benefits as Individual Membership
 Electronic materials access; print newsletters mailed for
additional $30 fee
 Library Subscription............................................................... $150
A library is defined as one operated by government or a
private entity where the public or academic community
generally have free access to collections.
 All printed issues of ELA Notes and School Law Reporter
 Annual School Law Reporter case index
 No other membership benefits apply
Please check all that apply
 Please send me_______ packets of membership
information to send on to my colleagues.
 Non-U.S. members who want mailings of printed
newsletters, check here and include an additional $30.

Method of Payment
 Send me an invoice. (Payment must accompany order unless
a purchase order number is provided).
P.O. # :______________________________________________
 Check enclosed (U.S. currency, drawn on a U.S. bank, payable
to Education Law Association)
 Visa

 MasterCard

 Discover

Name on Card:________________________________________
Credit Card No.:_______________________________________
Expiration Date:_______________ V-Code:__________________
Signature:____________________________________________

Applicant Information
Applicant gender:  female  male
Name:_______________________________________________
Degree(s):____________________________________________
Title:________________________________________________
Firm/Institution:_______________________________________
Mailing Address:______________________________________
____________________________________________________
City:__________________________ State:_________________
Zip+4:____________________ Country:___________________
Is your mailing address:  home or  business
Telephone (day):______________________________________
Fax:_________________________________________________
Email:_______________________________________________
Research Area(s):______________________________________

Mail completed form to Education Law Association, 2121 Euclid Avenue, LB46, Cleveland, OH 44115;
fax to (216) 687-5284; print/fill out/scan/email to pat.petrusky@educationlaw.org; or call 216-523-7377

Set sail for San Diego for ELA’s 63rd Annual Conference
November 8-11, 2017 – Sheraton San Diego Bay Tower, San Diego, California

Preserving and Protecting Legal Rights in Education

Join with us for key networking and learning opportunities in the waterfront setting of the Sheraton San Diego
Bay Tower this November.
Benefit from the expertise of the presenters leading
dozens of concurrent breakout sessions during the
main conference, Thursday through Saturday morning.
Wednesday, November 8, is the preconference.
Register and reserve your hotel room online at ELA’s
website, in the Events/Annual Conference section.
Confirmed featured speakers to date
are (left) Susan Kruth, Senior Program
Officer with the Foundation for Individual Rights in Education; Mark Walsh,
contributing writer to Education Week
and author of The School Law Blog; and
(right) Goodwin Liu, Associate Justice of
the Supreme Court of California

Why you should be part of this annual conference
ELA conference participants represent a diverse constituency of law
and education professors, attorneys, school administrators, consultants,
graduate students, government employees, and top authors on education
law. This spectrum allows you to benefit from face-to-face meetings with
people offering a wide range of perspectives on the subjects important
to your knowledge base.
“Being surrounded by so many bright scholars, attorneys and administrators who share a passion for education law has played a significant role
in my professional development and will continue to serve this role for
many years to come,” said a recent conference attendee.
Attorneys can earn valuable end-of-year CLE credits in one place, for a
very reasonable cost. Non-attorney registrants may receive certificates
of attendance.

Registration and a link to the hotel reservation
site are open. Visit www.educationlaw.org for
regular conference schedule updates.

• Make valuable contacts
• Update your legal literacy
• Enjoy social events
• Get more involved with ELA

What you can do now ...
•

Register and reserve your hotel room at
ELA’s special group rate of $189, including
guest room internet.

•

Consider being a sponsor or advertiser.
Many options are available on a firstcome, first-served basis

•

Check the latest conference schedule
online and sign up to be a breakout session presider, or a roundtable or poster
presenter.

ELA
www.educationlaw.org

